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COMMENTS OF THE ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

~ NOW COMES the Nllinois Environmental Protection Agency (“Illinois EPA”), by
and through one of its attorneys, Kyle Rominger, and submits the following comments.
These comments are divided into three sections. The first section contains comments on
testimony submitted to the Board in response to -its Proposed Rule First Notice Opinion
and Order dated February 17, 2005, (“First Notice Proposal”). The second section
contains comments on public comments submitted to the Boar& in response to its First

Notice Proposal. The third section contains a few suggested non-substantive changes to

- the rules proposed by the Board to correct miinor errors aiid profiote Consistency among

the rules’ provisions.

While many suggestions and issues deserving comment have been raised, time

“does not permit the Iilinois EPA to provide detailed comments on all of them in this

document. Moreover, the usefulness of this document would be diminished by its length

if the Illinois EPA addressed each issue and suggestion raised in the testimony and public



* comments submitted to the Board. The absence of a comment on any testimony or public
comment should not be construed as Illinois EPA acquiescence in, or support for, the
testimony or public comment.

For ease of reading, like most testimony and public comments these comments

mainly reference only provisions in Part 734. These comments should be taken as also

app]yihg to the corresponding provisions in Part 732 in addition to the referenced

provisions of Part 734.

I. Comments on Testimony Submitted in Response to the Board’s First Notice
Proposal

The Illinois EPA supports the rules proposed by the Board in its First Notice
Proposal. Like the Board, the Illinois EPA believes that the rules, as a whole, will allow
for reimbursement of reasonable remediation costs from the Uﬂderground Storage Tank
(“UST”) Fund. The Hlinois EPA also believes that the Board’s proposal establishes
reasonable and appropriate rules for the implementation of the statutory changes to the
LUST Program enacted in 2002. The Illinois EPA requests that the Board proceed with
adopting the rules proposed in its First Notice Proposal.

The following are specific lllinois EPA comments regarding testimony submitted

- in response to the Board’s First Notice Proposal: — —_

1. Section 734.100

CW3M suggests changing Section 734.100 “to clarify that the proposed rules
should not be used as final rules before the rulemaking process has been completed.”
Exh, 106 at 11. CW3M’s suggested revisions appear to be unnecessary. First, the

suggested changes would not take effect until the Board’s proposed rules are adopted as



final rules. Therefore, the above stated purpose of preventing use of the rules prior to
their adoption could not be accomplished. Furthermore, the Administrative P.rocedures
Act already prohibits the Illinois EPA from implementing the proposed rules as final
rules until the rulemaking process is complete. See 5 ILCS 100/5-10(c) (rules not valid

or effective and may not be invoked for any purpose unless properly adopted in

accordance with the Administrative be&edures Act). Second, CW3M’s suggested
change of the word “applies” to “is intended” in Section 734.100(a) converts an
applicability section into an intent section, which could minimize the effect of the
provisions that explain how and to whom the rules must apply. Third, CW3M’s
suggested changes limit Part 734 to the implementation of the statutory amendments
contained in P.A. 92-0554 and P.A. 92-735. Although the Board’s proposed rules
implement the amendments made by those two ppblic acts, they also implement the rest
of the LUST Program’s statutory provisions (i.e., Title XVI of the Environmental
Protection Act (“Act”), including the other amendments enacted in 2002 in P.A. 92-754
and P.A. 92-651). Finally, regarding CW3M’s suggested change to Section 734.100(d),
payment for work approved prior to the effective date of the proposed rules is already
addressed in Section 734.100(a)(2), which provides for the same payment as CW3M’s

suggested language.

As the Board stated in its First Notice Proposal, it carefully examined Section
734.100 and made appropriate revisions to the Section to clarify the applicability
language and to ensure that the rules do not apply retroactively. First Notice Proposal at

63. The lllinois EPA does not believe the additional revisions suggested by CW3M are



necessary or that CW3M has provided sufficient justification for changing the Board’s

First Notice Proposal.

2. Section 734.340(b)

CW3M suggests a change to Section 734.340(b) to “reflect that more than one

alternative technology may not always be available.” Exh. 106 at 13. CW3M states that

“[o]nly available alternatives should be cost comﬁ;'@iirékd.” Id.

CW3M’s concern is already addressed in the Board’s proposal. Therefore, the
suggested change appears unnecessary. Under Section 734.340(b), an owner or operator
intending to seek payment for costs associated with an alternative technology must
demonstrate that the cost of the technology “is not sub_stantia]ly higher than other
available aiternative technologies.” 35 Il Adm. Code 734.340(b) (proposed) (emphasis
added). If a particular technology is not available (e.g., it cannot be implemented at the
site due to site conditions), no cost comparison to the technology is required. The Illinois
EPA would not reqqire costs to be compared to an alternative technology that cannot be
used. The Illinois EPA does not believe the change suggested by CW3M is necessary or
that CW3M has provided sufficient justification for changing the Board’s First Notice
Proposal.

3. Section 734.505

CW3M7§uggeistW§ addiﬂg wording to Secfigh 734.5.0.5 (b)(3) to reqﬁﬁe “more
specific language from the Agency” to explain Illinois EPA decisions. This change
appears to be unnecessary. The proposed rules already provide, as required by statute,
that any rej ection or modification of a plan, budget, or report by the Illinois EPA must

include, inter alia, “{a] statement of specific reasons why the cited Sections of the Act or




regulations may be violated if the plan, budget, or report is approved.”. 35 IlI. Adm. Code
505 (proposed) (emphasis added). The Illinois EPA does not beiieve the change
suggested by CW3M is necessary or that CW3M has provided sufficient justification for
changing the Board’s First Notice lProposal.

4. Section 734.510

CW3M suggests deleting from Scction 734.510(b) the standards the inois EPA
has long been required to use when conducting financial reviews. In place of these |
standards, CW3M suggests that the Illinois EPA merely be required to determine that
costs are *“consistent with this Part [734].”

The [llinois EPA believes the suggested change is inappropriate. By statute, the
Hlinois EPA is charged with the duty of ensuring that costs are reasonable, are incurred in
the performance of site invegtigation or corrective action, and are not for activities in
excess of those required to meet the minimum requirements of Title XVI of the Act
(“Title XVI”). See 415 ILCS 5/57.7(c)(3) (as amended by P.A. 92-554). The standards
of review set forth in proposed Section 734.510(b), which repeat the long existing
standards of review set forth mn Section 732.505(c), mirror the Illinois EPA’s statutory
criteria for reviewing costs and should remain in the rules. The Tllinois EPA does not

s

believe the change suggested by CW3M is appropriate or that CW3M has provided

sufficient justification for changing the Board’s First Notice Proposal.

5. Section 734.605
CW3M suggests striking proposed Section 734.605(b)(10), which requires that

proof of payment of subcontractor costs be included in an application for reimbursement

when handling charges for the subcontractor costs are requested. CW3M also suggests



striking Section 734.630(i1), which states handling charges for subcontractor costs are
ineligible for reimbursement when proof of payment of the subcontractor costs is not
provided. In addition, CW3M suggests adding a new Section 734.625(a)(23) that states
handling charges may be eligible for reiﬁbursemcnt if they are supported by only

“receipts, invoices or other documents.” CW3M claims that submitting proof of payment

of subcontractor costs will increase its costs of péffbnning work. Exh. 106 at 14. It also
claims that the requirement is “unduly burdensome based on the shear [sic} number of
projects, subcontractors and payments that we manage.” Id.

The Illinois EPA believes the suggested changes are inappropriate. A business’
workload understandably increases as the number and complexity of its projects increase.
However, that increased workload should not excuse the proper documentation of costs
reimbursed from the UST Fund. As noted in the Board’s First Notice Proposal, the rules
already prohibit payment of handling charges if the primary contractor has not paid the
subcontractor. See 35 Ill. Adm. Code 732.606(mm). The sections CW3M suggests
étriking merely require owners and operators to submit proof that the subcontractor has in
fact been paid. Such proof is necessary “[b]ecause of ‘an alarming number of phone
calls’ to the Agency from subcontractors claiming they have not been paid.” See First

Notice Proposal at 72.

The Board has -aI-réé.d.y.considered. requests to delete the proof of é.é;nent
requirement and rejected the requests. First Notice Proposal at 72. However, the Board
provided langnage in its proposed Section 734.605(b)(10) to clarify that the proof of
payment requirement can be met many different ways. See First Notice Proposal at 72;

35 Ill. Adm. Code 734.605(b)(10) (proposed). The Illinois EPA believes the Board’s



proposed language is appropriate. The Illinois EPA does not believe the changes
suggested by CW3M are appropriate, or that CW3M has provided sufficient additional
justification to warrant a change to the Board’s First Notice Proposal.

CW3M also suggests changes to Sections 734.605(j) and 734.630(nn) to ;':lllow

applications for payment to be submitted more than one year after the issuance of the No

Further Remediation Letter. Under CW3M'’s changes the one-year deadline can be

exceeded “for any circumstance in which all applications for payment cannot be

submitted within one year after the Agency issues a No Further Remediation Letter”
Exh. 106 at Section 734.605(j) (emphasis added). The owner or operator only need
submit the reason for exceeding the deadline, the estimated amount of reimbursement
that will be requested in the future, and the anticipated date the final application will be
submitted. Id. This suggested change nullifies the one-year deadline for submitting
reimbursement applications because the deadline can be exceeded for any reason.

6. Section 734.625

CW3M suggests adding several specific costs to Section 734.625(a), which sets
forth costs that may be eligible for reimbursement. The suggested changes do not appear

to be necessary. The list of costs in Section 734.625(a) is not an exclusive list. It merely

contains examples of costs that may be eligible for reimbursement. The eligibility of a

particular cost is not dependant upon its listing in Section 734.625(a). Eligibility is
determined by other factors. Adding the costs suggested b}; CW3M will not make those
costs any more eligible for reimbursement. Furthermore, attempting to identify in the
rules every cost that may be e.Iigible fof reimbursement Would result in a list

exponentially longer than the already lengthy list of non-eligible costs in Section



734.630. The lllinois EPA does not believe the changes suggested by CW3M are
necessary or that CW3M has provided sufficient justification to warrant a change to the
Board’s First Notice Proposal.

7. Section 734.630

a. CW3M suggests making costs associated with the compaction of

backfill material eligible for reimbursement by deleting *‘compaction and” from
Section 734.630(w). As discussed above, CW3M also suggests adding costs
associated with the compaction of backfill material to Section 734.625(a), which
lists costs that may be eligibie for reimbursement. The Illinois EPA does not
believe the suggested changes are appropriate. Costs associated with the
compaction of backfill material have long been ineligible for reimbﬁsement, and
CW3M has not provided sufficient justification for changing this long-standing
rule. See 35 Ill. Adm. Code 732.606(w).

CW3M states that “[clompleting compaétion during the backfill process
returns the site to one with a stable foundation suitable for redevelopment and
avoids multiple trips back to the site to provide additional materials and grading
where the excavation has settled. The subsurface should be returned to a
condition simtilar to the pre-excavation condition. Thus, compaction should be an
eligible expense.” Exh 106at 16 Retummg th; subs&rface gf a sité toa pre; .
excavation condition that is suitable for redeveldpment, however, is not required
as a part of correctiv;.e action. Such activity exceeds the minimum requirements of

Title X VI, and therefore is not eligible for reimbursement. See, e.g., McDonald’s

Corp. v. IEPA, PCB 04-14 at 10 (January 22, 2004) (compaction ineligible for



reimbursement because it is not corrective action). Furthermore, the issue of
reimbursement for compaction.costs has already been addressed by the Board in
these proceedings. See First Notice Proposal at 82. The Illinois EPA does not
believe the suggcéted changes are appropriate or that CW3M has provided

sufficient additional justification to warrant a change to the Board’s First Notice

Proposal. o
b. Currently, costs incurred after the issuance of a No Further
Remediation (“NFR”) letter are ineligible for reimbursement. See 35 Ill. Adm.
Code 732.606(kk). The Board’s First Notice Proposal adds three exélusions to
this provision for costs related to corrective action that is conducted prior to the.
issuance of the NFR letter but typically not completed until after the issuance of
the NFR letter.- See 35 Ill. Adm. Cod_e 734.630(gg)(2) - (4) (proposcd)
(addressing costs related to abandoning monitoring weils, recording the NFR
letter, and submitting applications for reimbursement). The Board’s proposal also
adds exclusions for costs incurred pursuant to Board rule or a court order. See 35

I11. Adm. Code 734.630(gg)(1) (proposed) (addressing remediation of MTBE

contamination where MTBE is added as an indicator contaminant pursuaht to

Board rule); 35 Ill. Adm. Code 734.630(gg)(5) (proposed) (addressing on-site

remediation to Tier 1 objectives pursuant to a court order).
CW3M suggests adding the following additional exclusions to Section
734.630(gg) to allow reimbursement from the UST Fund for other activities

conducted after the issuance of an NFR letter:



1 CW3M suggests adding Section 734.630(gg)(6) to allow
the reimbursement of “incremental costs incurred by a highway authority
through maintenance improvement of the Right of Way covered by a
Highway Authonty Agreement.” Exh. 106 at Section 734.630(gg)(6). |

The Illinois EPA believes this change is inappropriate. The definition of

““ncremental costs” is not clear, so this exclusion would be difficult to
administer. Furthermore, costs incurred by a highway authority are not
costs incurred by the owner or operator and therefore would not be eligible
for reimbursement from the Underground Storage Tank Fund. In addition,
exactly what activities constitute “maintenance improvement of the Right
of Way,” or whether such activities are required as a part of corrective
action under Title XV1, are also unclear.

The Board addressed the eligibility of costs incurred pursuant to
highway authority agreements in the last LGUST rulemaking and found that

such costs are not eligible for reimbursement. See In the Matter of

Regulation of Petroleum Leaking Underground Storage Tanks:

Amendments to 35 Ill. Adm. Code 732, R 01-26 at 5-7 (February 21,

2002) (Proposed Rule, Second Notice). Therefore, allowing

reimbursement of the costs would be improper. The Illinois EPA does not
believe the suggested change is appropriate or that CW3M has provided
sufficient justification to warrant a change to the Board’s First Notice

Proposal.

10



2)  CW3M suggests adding Sections 734.630(gg)(7) through
(11), as well as Section 734.630(gg)(6), to allow for the reimbursement of
certain costs after the issuance of an NFR letter. The Illinois EPA believes
these changes are inappropriate.

The Illinois EPA agrees with the Board’s finding in the previous
Pa;‘t :]32 rﬁlefnaking, tilat, “-z-lb_sent VS}-).(;Ci;l c_slrcumstances sﬁch asMTBE |
contamination, the UST Fﬁnd should not be used to pay for remediation
costs once the Agehcy 1ssues an NFR Letter. An NFR letter signifies that
no further corrective action is necessary, thus making the use of the UST

Fund unnecessary.” In the Matter of Regulation of Petroleum Leaking

Underground Storage Tanks; Amendments to 35 Tll. Adm. Code 732, R

01-26 at 7 (February 21, 2002) (Proposed Rule, Second Notice). In the
same ru]émaking, when discussing the issue of qff-site access denial, the
Board noted that “an NFR letter does not absolve a UST owner or operator
froxh liability for cleaning up off-site releases, even where an NFR letter

has been issued.” In the Matter of Regulation of Petroleum Leaking

Underground Storage Tanks; Amendments to 35 Ill. Adm. Code 732, R

01-26 at 12 (November 1, 2001) (Proposed Rule, First Notice). The Board

has already acknowledged through its previous Part 732 rulemaking
opinions that, while an owner or operator may be liable for certain
additional remedial activities after the issuance of an NFR letter, remedial
activities conducted after the issuance of the NFR letter are not eligible for

reimbursement from the UST Fund. Such remedial activities would

11



exceed the minimum requirements of the Title and therefore would not be

eligible for retmbursement. See 415 ILCS 57.7(c)(3) (as amended by P.A.

92-574).

The changes suggested by CW3M are not consistent with the
exclﬁsions the Board is adding to Sections 732.606(kk) and 734.630(gg).

The changes do not address activities related to corrective action

conducted prior to the issuance of the NFR letter, nor do they address

activities conducted pursuant to a LUST Program Board rule or a court
order. The Illinois EPA does not believe the changes suggested by

CW3M are appropriate or that CW3M has provided sufficient justification

to warrant a change to the Board’s First Notice Proposal.

c. Cw3iM éugg%:sts deleting Section 734.630(ii) to allow
reimbursement of handling charges for subcontractors costs without proof of
payment of the subcontractor costs. Please see the discussion of CW3M’s
suggested changes to Section 734.605 (above) for comments on this change.

d. CW3M suggests deleting Section 734.630(00) to allow payment of
handlings charges when the prime contractor and subcontractor are related

entities. CSD also testified in support of allowing reimbursement of handling

charges when the prime contractor and the subcontractor are related. Their
arguments in support of this changé center on the costs the prime contractor -
incurs for administration, insurance, and interest costs, and a reasonable profit for

procurement, oversight, and payment of the subcontract.

12



Unlike the situation where a third party is subcontracted, the primary
contractor does not incur many of these costs when a related entity is
subcontracted. Furthermore, when such costs are incurred for related
subcontractors they are the result of the prime contactor’s or its owner’s decision
to conduct business through multiple entities instead of a single entity. There are
many reasons for conducting business through multiple entities. One result,
however, is an increase in the cost of conducting business. The Illinois EPA does
not believe the UST Fund should be used to cover these additional costs resulting
from a voluntary business decision.

As noted by the Board, “there is no prohibition over hiring one’s own
company to do the work and be paid a fair price including profit.” First Notice
Proposal at 71. Under the Board’s proposal persons conducting business through
multiple entities will still receive a profit for the work their related entities
perform. The Illinois EPA does not believe the suggested change is necessary, or
that CW3M or CSD have provided sufficient additional justification to warrant a
change to the Board’s First Notice Proposal.

e. In Section 734.630(aaa), and throughout the Board’s proposed

rules, CW3M suggests deleting the word “maximum” from the term “maximum”

payment amount CW3M does not provide any additional 'testimony to support
these changes. The Board has already considered and declined a request to
change the phrase “maximum payment amount.” See First Notice Proposal at 82.
The Illinois EPA agrées with the Board’s determination that the phrase is

appropriate in the context of these rules. The Illinois EPA does not believe that

13



the suggested change is necessary or that CW3M has provided sufficient
justification to warrant a change to the Board’s First Notice Proposal.

f. CW3M suggests deleting Section 734.630(cec) due to possible
ﬁegative effects on property values. CW3M cites 35 Ill. Adm. Code 620.260,
Reclassification of Groundwater by Adjusted Standard, as support for its assertion
that “the IEPA and the Board recognize that changing groundwater standards can
affect, among other environmental and economic standards, property values.”
See Exh. 106 at 19. However, CW3M has not adequately demonstrated how 35
Nl. Adm. Code 620.260 applies to reimi)ursement from the UST Fund. .Proposed
Section 734.630(ccc) does not require an owner or Operétor to reclassify
groundwater by an adjusted standard. Furthermore, the effect of remediation on
property values is not a factor in UST Fund reimbursement. Reimbursement from
the UST Fund 1s limited to the reasonable costs necessary to meet the minimum
requirements of Title XVI. See 415 ILCS 5/57.7(c)(3) (as amended by P.A. 92-
554). Using a groundwater ordinance as an institational control meets the
minimum requirements. The Illinois EPA does not believe the suggested change
1s necessary or .that CW3M has provided sufficient justification to warrant a

change to the Board’s First Notice Proposal.

8.  Section 734.665

CW3M suggests changing Section 734.665 so that Licensed Professional
Engineers and Licensed Professional Geologists who certify plans, reports, budgets,
applications for payment, and other documents are not required to maintain information

directly pertinent to those documents and are not required to allow the Illinois EPA to

14



inspect such information {e.g., financial information and data used in the preparation of
the submitted documents). See Exh. 106 at Section 734.665. CW3M also suggests
requiring the Illinois EPA to provide a list of the documents that will be required during
any inspection. See Id. at Section 734.665(b).

The Illinois EPA believes the suggested changes are inappropriate. Although tﬁe
rules require owners and operators to submit the plans, reports, budgets, applicatibns for
payment, and other documents to the Illinois EPA, these c_locﬁments are often, if not
routinely, submitted directly to the Illinois EPA by the consultant. In many cases the
owner’s or operator’s only involvement in the process is signing the documents. As a
result, they are not likely to have much more information about the documents submitted
to the Illinois EPA other than their copy of the documents. Limiting the Illinois EPA’s
review to the information maintained by the owner or operator would essentially limit the
review to f[he documents the Hlinois EPA has already received. The Iilinois EPA needs to
review the information maintained by the owner’s or operator’s consultant who prepared
the documents in order to conduct a complete and proper review of the information
submitted on behalf of the owner or operator.

Regarding the requirement that the Ilinois EPA must provide a list of documents

required during any inspection, it is impossible for the Illinois EPA to provide such a list.

The Illinois EPA cannot possibly know what information is in the consultant’s or the
owner’s or operator’s possession until it conducts its review. Furthermore, this limitation
is inconsistent with the auditing and record retention provisions in other Board and.

Illinois EPA rules. The Iliinois EPA does not believe the suggested changes are

15



appropriate or necessary, or that CW3M has provided sufficient justification to warrant a
change to the Board’s First Notice Proposal.

9. Section 734,800

a. CW3M suggests changing Sections 734.800(2) and (c) to create a
presumption of reasonableness for the costs set forth in Subpart H. It also
suggests amending language in other sections to change maximum payments
amounts into amounts that are “considered reasonable.” See, e.g., the suggested
changes to the first sentences of Sections 734.810 and 734.815. CW3M does not
provide any additional testimony to support these changes. |

CSD suggests changing the maximum payment amounts in Subpart H to
“threshold values at ér below which proposed budgets and requests for
reimbursement can be approved without significant review, but require the
owner/operator to submit actual costs for Agency review and approval.” Exh. 99
at 3. Reimbursement could exceed the threshold value under a “longer and more
detailed review.” Id.

USI does not appear to believe that a fundamental shift in Subpart H to
“considered reasonable” or “threshold” amounts is necessary, at least in Sections

734.810 through 734.840. USI states in its testimony that “UST’s experience in

LUST work in Hlinois indicates that the billing methods, units of measure and
prices [set forth in Section 734.810 through 734.840 of the Board’s First Notice
Proposal] are not highly inconsistent with those prevailing in the market today.
And, to the extent that the maximum payment amounts are inconsistent with |

prevailing market rates or insufficient to cover unique situations, the scope of

16



work for these activities is defined in sufficient detail to accommodate the use of
the competitive bidding provision and extraordinary circumstances provision

provided in 734.855 and 734.860 as a means of establishing alternative maximum

~ payment amounts.” Exh. 109 at 33-34.

The changeé suggested by CW3M and CSD would entirely alter the intent

and effect of Subpart H. As stated in the Board’s proposal, Subpart H “provides

methods for determining the maximum amounts that can be paid from the Fund

for eligible corrective action costs.” 35 Ill. Adm. Code 734.800(a) (proposed)
(emphasis added). The maximum payment amounts in Subpart H were developed
and intended to be used as maximums, not spged bumps. Still, they are not
absolutes. The maximum payment amouﬁts can be exceeded via the bidding and
the unusual or extraordinary circumstances provisions in the Board’s First Notice
Proposal.

Allowing costs to be reimbursed over and above the maximum payment
amounts, outside of the bidding and the unusual or extraordinary circumstances
provisions, renders the bidding and the unusual or extraordinary circumstances
provisions superfluous. Furthermore, based on past experience, the Illinois EPA

believes the changes suggested by CW3M would result in frequent if not common

attérllpts to exceed “considéred reasonable” or “threshold” amounts set forth in
the rules rather than routine requests for reimbursement at or below the
“considered reasonable” or “threshold” amounts because of a desire for more
expeditious reviews and approvals. The Illinois EPA does not believe the

suggested changes are necessary or appropriate, or that CW3M or CSD has

17



provided sufficient justification to warrant a change to the Board’s First Notice

- Proposal.

b.  CW3M suggests changing Section 734.800(b) to allow costs not
specifically listed under a particular task to be reimbursed separately from the
maximum payment amount for the task. CW3M does not provide any additional
testimony to support this change.

The suggested change would alter the entire structure of Subpart H, which
includes all costs associated with a particular task in the maximum payment
amount allowed for the task. Allowing individual costs associated With a task to
be reimbursed over and above the maximum payment amount for the task will
result in the eventual devolution of Sﬁbpart H into reimbursement on a time and
materials basis for every item and task not specifically identified in the rules. As.
the Illinois EPA testified, ihe development of an all-inclusive list of costs
associated with each task identified in Subpart H would be impossible. The
Illinois EPA’s testimony is echoed in USI’s comments, where USI states that “[i]t
is reasonable to believe that it would be impossible to capture, in a rule of this
nature, a list of all products or services that may be needed during a UST

remediation project.” PC 59 at 44. The Illinois EPA does not believe that the

7 éﬁggéét-e_&_change is appropriate or tha;aiBM has provided sufficient
justification to warrant a change to the Board’s First Notice Proposal.
c. CW3M suggests changing Section 734.800(c) to eliminate the
submission of cost breakdowns and invoices for costs paid by “lump sum or unit

of production” and to allow reimbursement in excess of the maximum payment

18



amounts of Subpart H if the reimbursement applicant provides “separate and
adequate justification of [cost] reasonableness on a time and materials basis.”
Exh. 106 at Section 734.800(c). CW3M does not provide any additional
testimony to support these changes.

Regarding the first change, a description of the type of supporting
documentation the Iliinois EPA believes is necessary in a reimbursement
application is already in the record of these proceedings. One item that certainly
is necessary is an invoice with a minimum amount information to document the
costs requested for reimbursement (e.g., the task performed, the amount charged
fbr the task, and the date the task was conducted). Regarding the second change,
the Board’s proposal already allows an owner or operator to exceed the maximum
payment amounts via bidding and the unusual or extraordinary circumstances
provisions. The Illinois EPA does not believe the suggested changes are
necessary or appropriate, or that CW3M has provided sufficient juStiﬁcatibn to
warrant a change to the Board’s First Noticé Proposal.

d. CW3M suggests adding a Section 734.800(d) to provide
rcimbursefnent of emergency activities on a time and materials basis. CW3M

does not provide any additional testimony to support this change. There is

nothing to show that emergency activities need to be reimbursed differently than
non-emergency activities. Under the Board’s proposal emergency activities will
be reimbursed to the same extent and in the same manner as non-emergency

activities. The Illinois EPA does not believe the suggested change is nebessary or
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appropriate, or that CW3M has provided sufficient justification to warrant a
change to the Board’s First Notice Proposal.

10. Section 734.810

CW3M suggests changing Section 734.810 to exclude several costs from the
maximum payment amounts allowed for UST removal and abandonment and to
reimburse the costs on a time and materials basis. CW3M also suggests changing the
maximum payment amounts for UST removal and abandonment. CW3M does not
provide any reasoning for excluding the identified costs from the maximum payment
amounts, nor does it explain how its suggested maximum payment amounts were
calculated.

CSD also suggests changing the maximum payment amounts n Se_ction 734.810
and suggests reimbursing costs assoctated with filling USTs abandoned in place on a time
and materials basis. The payment amounts suggested by CSD are based upon RS Means
calculations and are different tflat the amounts suggested by CW3M.

USI states in its testimony that it “agrees with the Board when they state that the
rates should be based upon actual experience in the UST program in Illinois. RS Means
and other sourcés that do not specifically track costs associated with the Illinois UST

program are not likely to reflect the requirements and costs unique to the Illinois

Underground Storage Tank Program and the peculiarities of the Agency’s administration
of the program.” Exh. 109 at 32 (citations omitted). USI further states that it believes the
maximum payment amounts set forth in Section 734.810 of the Board’s First Notice

Proposal *are appropriate,” and that it has “no objection to their implementation.” Id. at
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40 (no objection to the maximum payment amounts in Sections 734.810 through 734.840,
excluding drilling mobilization costs).

PIPE previously proposed alternative rates for UST removal and abandonment
that were based on the 2004 RS Means Environmental Costs Handling Options and
Solutions publication. See First Notice Proposal at 81. In its First Notice Proposal the
Board stated that it “is not convinced that basing rates on RS Means in and of itself is
appropriate. Although as indicated above, the Agency’s method for developing the
maximum payment amounts had statistical limitations, the Agency’s rates were based on
real data from actual sites in Hlinois. Therefore, the Board rejects alternative rates, such
as RS Means, and the Board will propose the rates as developed by the Agency for first
notice.” Id.

CW3M and CSD have suggested alternative payment amounts for Section
734.810, but they have not provided sufficient additional testimony to show why the
Board must adopt their suggested rates over the maximum payment amounts proposed by
the Board, or that the bidding and the unusual or extraordinary circumstances provisions
will not allow for reimbursement of reasonable costs in cases where an oﬁvﬁer’*sor
operator’s costs exceed the maximum payment amounts proposed by the Board. The

Illinois EPA does not believe the suggested changes are necessary or appropriute, or that

sufficient justification to warrant a change to the Board’s First Notice Proposal has been
provided. Please see the Illinois EPA’s comments on Section 734.800 (above) for a
discussion of CSD’s suggested change of the maximum payment amounts to “threshold”

amounts.

11.  Section 734.820
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CW3M suggests adding a provision to Section 734.820 to make the maximum
payment amounts for travel associated with professional consulting services also
applicable to drilling costs to cover drilling contractors’ mobilization charges. See Exh.
106 at 21. USI states in its testimony thaf the maximum payment amounts proposed by
the Board in Section 734.820 “are appropriate” and that 1t “has no objection to their
implementation,” with the exception of the omission of a maximum payment amount for
mobilization. Exh. 109 at 40.

The Illinois EPA testified that mobilization costs were included in the drilling
rates it proposed to the Board. Transcript of May 26, 2005, at 46-47. The Board’s
proposal expressly includes mobilization charges in the maximum payment amounts for
drilling. See 35 Ill. Adm. Code 734.820(a) (proposed) (“Such costs must include, but not
be limited to, those associated with mobilization.””). Furthermore, the travel rates that
CW3M proposes to make applicable to drilling costs were developed and intended to be
used for travel costs associated with professional consulting services, not drilling costs.

Neither CW3M nor USI provide sufficient additional testimony to show why the
proposed maximum payment amounts do not provide reimbursement for reasonable
mobilization costs, or why the bidding and the unusual or extraordinary circumstances

provisions will not allow for reimbursement of reasonable costs associated with drilling

in cases where the owner’s or operator’s drilling ¢osts exceed the maximum payment
amounts proposed by the Board. The Illinois EPA does not believe the suggested
changes are necessary or approprate, or that sufficient justification to warrant a change to
the Board’s First Notice Proposal has been provided.

12. Section 734.825
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CW3M continues to suggest changing the maximum payment amounts under
Section 734.825 based upon amounts approved under Illinois Department of
Transportation {“IDOT”"} contracts. CW3M also suggests changing the “swell factor”
and “weight/volume” conversion factor set forth in Section 734.825, and suggests adding
a reimbursement amount of $14.25 per cubic yard for “additional expenses” associated
with the transportation of soil that is temporarily stockpiled on-site or off-site.

USI states that it believes the maximum payment amounts set forth i Section
734.825 of the Board’s First Notice Proposal “are appropniate.” Exh. 109 at 40. 1t has
“no objection to their implementation.” Id. (no objection to the maximum payment
amounts in Sections 734.810 through 734.840, excluding drilling mobilization costs).

- The Illinois EPA submitted as Exhibit 89 a letter from IDOT that explains the
costs in IDOT’s contracts “should not be used to compare or justify cost[s] proposed by
IEPA in this rulemaking.” Exh. 89 at 2. The Board has already considered testimony
from CW3M regarding IDOT contract costs and decided not to use those costs to
determine the maximum payment amounts under Section 734.825. See, e.g., Exh. 29 at
49, Appendix J. CW3M has not provided sufficient additional testimony to show why
the Board must adopt its suggested rates over the maximum paymeﬁt amounts proposed

by the Board, or that the bidding and the unusual or extraordinary circumstances

provisions will not allow for reimbursement of reasonabl:; costs in cases where an
ownef’s or operator’s costs exceed the maximum payment amounts proposed by the
Board.

The weight/volume conversion factor now suggested by CW3M is 1.2 tons per

cubic yard, lower than the 1.5 tons per cubic yard conversion proposed by the Board.
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CW 3M personnel previously testified that a conversion factor of 1.68 tons per cubic yard
more accurately reflects the ‘predominant soil type in Illinois. See First Notice Proposal
at 73 (describing testimony of Mr. Smith). The Board received a great deal of comments
and testimony regarding the swell factor and the weight/volume conversion factor, and
concluded that the factors it proposed are appropniate. Id. at 73-74. CW3M does not
provide any testimony regarding how 1ts suggested swell factor and weight/volume
conversion factor are calculated, or why the weight/volume conversion factor should now
be 1.2 instead of 1.68. It merely states that the changes it proposes will eliminate “the
games played” with the factors. How a change in the conversion factor to 1.2 will
eliminate any “games played” is unclear. CW3M has not provided sufficient additional.
testimony to show why the Board must adopt its suggested swell factor and conversion
factor over those proposed by the Board, nor.has it provided sufficient additional
testimony to show that the maximum payment amounts plus the bidding and the unusual
or extraordinary circumstances provisions will not allow for reimbursement of reasonable
costs,

Regarding CW3M’s suggested additional $14.25 per cubic yard for “additional
expenses” associated with the transportation of uncontaminated soil that is temporarily

stockpiled, one-site or off-site, CW3M does not provide sufficient testimony to show why

the Board must adopt this additional reimbursement amount. CW3M has likewise not
provided sufficient testimony to show that the bidding and the unusual or extraordinary |
circumstances provisions will not allow for reimbursement of reasonable costs in cases
where an owner’s or operator’s costs exceed the maximum payment amounts proposed

by the Board. Rather, it merely suggests arbitrarily increasing the maximum payment
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amount by a sum roughly equal to the transportation charge for hauling contaminated soil
to a landfill, even in cases where the soil is stockpiled on-site. The Illinois EPA does not
believe the suggested changes are necessary or appropriate, or that sufficient justification

to warrant a change to the Board’s First Notice Proposal has been provided.

13.  Section 734.830

CW3M suggests changing Section 734.830 by adding a “stop fee” for drum
disposal. To accomplish this CW3M suggests making the maximum payment amounts
for travel associated with professional consulting services also épplicable to drum.
disposal.

UST states that it believes the maximum payment amounts set forth in Section
734.825 of the Board’s First Notice Proposal “are appropriate.”l Exh. 109 at 40. 1t has
“no objection to their implementation.” Id. (110 objection to the maximum payment
amounts in Sections 734.810 through 734.840, excluding drilling mobilization costs).

The anrd’s proposal already includes any “stop fees” or other travel fees
associated drum disposal in the maximum payment amounts for drum disposal. See 35
Ili. Adm. Code 734.830 (proposed) (ma)‘{imum payment amounts include payment for
costs associated with drum purchase, transportation, and disposal). Furthermore, the

maximum payment amounts for travel set forth in Section 734.845(e) were developed

and intended to be used for travel costs associated with professional consulting services,
not drum disposal. CW3M has not provided any additional testimony to show why the
Board must adopt a “stop fee” in addition to the maximum payment amounts proposed by‘
the Board, or that the bidcling and the uhusual or extraordinary circumstances provisions

will not allow for reimbursement of reasonable costs in cases where an owner’s or
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operator’s costs exceed the maximum payment amounts proposed by the Board. The
[linois EPA does not believe the suggested changes are necessary, or that sufficient
justification to warrant a change to the Board’s First Notice Proposal has been provided.

14. Section 734.840

CW3M suggests changing the maximum payment amounts in Section 734.840 for
costs associated With concrete, asphalt, and paving. In support of the changes it
references its prior testimony in this rulemaking and states that the suggestedraies,a;ﬁ
consistent with prevailing rates. Exh. 106 at 25.

USI states that it believes the maximum payment amounts set forth in Section
734.840 of the Board’s First Notice Proposal “are appropriate.” Exh. 109 at 40. It has
“no objection to their implementation.” Id. (no objection to the maximum payment
amounts in Sections 734.810 through 734.840, excluding drilling mobilization costs).

The Board has already considered the prior testimony submitted by CW3M and
others regarding the maximum payment amounts for concrete, asphalt, and paving, and
declined to nﬁake any changes to the amounts proposed by the Illinois EPA. See First
Notice and Opinion at 81. CW3M has not provided any additional testimony to show
why the Board must adopt CW3M’s suggested rates over the maximum payment amounts

proposed by the Board, or that the bidding and the unusual or extraordinary

circumstances provisions will not allow for reimbursement of reasonable costs in cases
where an owner’s or operator’s costs exceed the maximum payment amounts proposed
by the Board. The Iilinois EPA does not believe the suggested changes are necessary or
appropriafe, or that sufficient justification to warrant a change to the Board’s First Notice

Proposal has been provided.
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15.  Section 734.845

Throughqut Section 734.845 CW3M suggests changing the maximum payment
amounts for professional consulting services into absolute payment amounts. See, e.g.,
Section 734.845 (“shall be paid per unit task™); Section 734.845(a)(1) (“shall be paid a
lump sum total of”"); Section 734.843(a)(2) (“shall be reimbursed at a rate of”); Section
734.845(a)(3) (“shall be paid a lump sum rate of”). With such cha.ngés, the rules would
mandate that the Illinois EPA reimburse an owner or operator the full maximum payment
amount for a task regardless of the amount actually charged for the task. CW3M does
not provide any additional testimony to support these changes.

The Illinois EPA does not believe that an owner or operator shoﬁ]d be reimbursed
the full maximum payment amount for a task in cases where the owner or operator is
charged less for the task. Amounts exceeding the total charged to the owner or operator
would not be reasonable, would not be incurred in the performance of site investigation
or corrective action, and would be amounts in excess of those required to meet the
minimum requirements of Title XVI. Therefore, they would be ineligible for
reimbursement from the UST Fund. See 415 ILCS 5/57.7(c)3) (as amended by P.A. 92-
554). The Illinois EPA agrees with the Board’s conclusion that “maximum payment

amount” is the proper term to use to identify the payment amounts set forth in the rules.

See First Notice Proposal at 81.

CW3M also suggests changing tﬁe maximum payment amounts throughout
Section 734.845. However, it does not provide sufficient additional testimony to show
why the Board must adopt its suggested rates over the‘maximum payment amounts

proposed by the Board, or that the bidding and the unusual or extraordinary
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circumstances provisions will not allow for reimbursement of reasonable costs in cases
where an owner’s or opefator’s costs exceed the maximum payment amounts proposed
by the Board. The Illinois EPA does not believe the suggested changes are necessary or
appropnate, or that sufficient justification to warrant a change to the Board’s First Notice
Proposal has been provided.

Although USI believes the maximum payment amounts set forth in earlier
sections of Subpart H are appropriate and has no objection to the structure of those
Sections, USI suggests a wholesale change to Section 734.845. USI’s suggests changing
Section 734.845 into an elaborate and difficult to decipher system for calculating a series
of different payment amounts the Illinois EPA must use when reviewing costs associated
with professional consulting services. Some payment amounts developed under the
system would be published and made available to the public while others would remain
unpublished and be known only to the Illinois EPA. However, as stated at the July 27,
2005, hearing, and repeated numerous times in Public Comment 59, USI’s suggested
changes are just a concept rather than an alternative proposal that can be readily adopted
by the Board. See, e.g., PC 59 at 20 (“It should be emphasized that USI’s proposed
changes to the regulations were conceptual in nature and were not considered to be a final

draft that could be adopted without further editing and review.”)

-Although UST’s suggested changes are merely a concept, the Illinois EPA submits
the following comments:
a. The Illinois EPA testified earlier about the creation and use of a

database to set reimbursement rates under Subpart H. The Illinois EPA continues
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to believe that the concept suggested by USI would greatly complicate and
lengthen the reimbursement process for all parties involved.

b. The Tllinois EPA believes that USI’s concept of requiring the
Illinois EPA to develop and use secret rates that are not adopted in rules or
- otherwise made public is inappropriate. The Illinois EPA has been sued in the
past for using reimbursement rates that were not adopted in rules. Setting up a
system of éenerally applicable rates that are not adopted in rules as required by
the Administrative Procedures Act only invites additional litigation.

c. Prior to the July 27, 2005, hearing USI met with the Illinois EPA
and provided a detailed demonstration of the database software it developed as a
part of its concept. The Illinois EPA found that the database was very
complicated, confusing to understand, and cumbersome to use. In addition, the
database réquired a breakdown of costs into minute detail with little or no quality
control to determine whether the costs being entered are reasonable. The Illinois
EPA does not believe that the large majority of consulting firms would embrace
the use of the database software as USI represented.

In addition, the Illinois EPA’s information systems staff had concerns

about application and security issues related to the database software.

Furthermore, imﬁiementation and maintenance of such a database and its software
would require significant resources that the Agency simply does not have.

d. It appears that USI’s concept would require the Itlinois EPA to
adopt rules containing rates before the concept could be implemented. The

concept’s cost review system, at least in its first phase, “would use Agency-
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approved unit rates, against which the consultant’s proposed pricing will be
compared.” Exh. 109 at 72. Because such “Agency-approved unit rates” would-
be generally applicable and implement, apply, interpret, or prescribe law or
policy, the Administrative Procedures Act requires that the rates be adopted in
rules. See 5 ILCS 100/1-70 (definition of “rule”). Therefore, implementation of
UST's concept could not begin until the Illinois EPA has adopted rules that set
forth the “Agency-approved unit rates,”

e. Whether USI’s concept would result in the reimbursement of
reasonable remediation costs is not clear. USI could not provide the amount, or
even a range of amounts, that owners and operators would be reimbursed under its
concept. See PC 59 at 42-43. Howevér, based on USI’s data the amounts
reimbursed under its concept could be high. For example, in US!’s data the
“Historical Professional Consuiting Service Charges Based on 80% Coverage/
95% Confidence (Upper Limit)” total more than $110,000. Exh. 109 at 399.
Contrast this amount, which is for consulting services alone, with the average
total amount paid per site for sites closed during the years 1997 through 2001.
See Exh. 88 at 16-17 (average total amount paid per site ranged from $75,759 to

$95,707).

At the Jast houf, USI has subfnitted a significant a.mo;nt of information regarding
its concept for the reimbursement of professional consulting services, However, it has
not provided sufficient additional testimony to show why the Board must abandon the
propose& maximum payment amounts and structure of Section 734.845 and begin

developing rules for a reimbursement system similar to the concept submitted by USI.
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Nor has USI provided sufficient additional testimony to show that the bidding and the
unusual or extraordinary circumstances provisions of the Board’s proposal will not allow
for reimbursement of reasonable costs in cases where an owner’s or operator’s costs
exceed the maximum pﬁyment amounts proposed by the Board. The Illinois EPA does
not believe the suggested changes are necessary or appropriate, or that sufficient

justification to warrant a change to the Board’s First Notice Proposal has been provided.

II. Comments on Public Comments Submitted in Response to the Board’s First
Notice Proposal

1. Under item 11 of CSD’s pre-filed testimony for the July 27, 2005, hearing,

CSD comments on costs associated with preparing and submitting applications for-
reimbursement.’ See Exh. 99 at 5-6. Such costs are included in the amounts the Board
proposed for professional consulting services under Section 734.845. The Illinois EPA
believes the amounts proposed by the Board are appropriate to cover reasonable costs
associated with the preparation and submission of reimbursement appliéatiohs. The
frequency with which an owner or operator submits requests for reimbursement, whether
it be only a few times.during remediation or once every 90 days, is a decision left to the
owner or operator.

-~ 2.— Public-Comment 39 discusses-a-percerved-ambiguity inrtheproposed Tutes——————
The premise of the comment is that deﬁning the extent of groundwater contamination 1s

unnecessary if the local municipality’s groundwater ordinance has been approved as an

! This comment was submitted in CSD’s pre-filed testimony for the July 27, 2005, hearing, but is discussed.
here because it is more in the nature of a public comment than testimony in support of a suggested change
to the Board’s First Notice Proposal. :
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institutional control. According to Pﬁblic Comment 39, this is because certain pathways
have already been severed by the “preexisting” groundwater institutional control.

The ambiguity discussed in Public Comment 39 does not exist. There are no
“preexisting” groundwater ordinance institutional controls. Groundwater ordinances are
approved as institutional controls on a site-specific basis, not on a city-wide basis. In the
case of the City of Chicago, the City’s groundwater ordinance has been approved as an
institutional control only for individual sites, not for the entire City.

In order to use a groundwater ordinance as an institutional control for a particular
release, the owner or operator must show that the Tiered Appréach to Corrective Action
Objectives (“TACQ”) rule requirements for using the ordinance as an institutional control

have been satisfied. The first step is for the owner or operator to show that the
requirements of 35 IlL. Adm. Code 742.1015 have been met.” See 35 Ill. Adm. Code
1015(a). Inter alia, Section 742.1015 requires the submission of maps delineating the
extent of groundwat.er contamination, maps delineating the boundaries of all properties
under which groundwater contamination is located, and infonﬁation identifying the

current owners of the properties under which groundwater contamination is located. 35

% Once the requirements of 35 1ll. Adm. Code 742.1015 are met, the groundwater ordinance can
be used as an institutional contrel to satisfy two different requirements under TACO. See 35 I1l. Adm.

-———Code-7421915(a) Thefirstis-35H-Adnr Code 742:320(d), one of six provistons that must bemetim——————

order to exclude the groundwater ingestion exposure route from consideration (i.e., no remediation
objectives need to be developed for the exposure route). It requires an ordinance adopted by a unit of local
government to effectively prohibit the installation and use of potable water supply wells within 2,500 feet
from the source of the release. 33 Il Adm. Code 742.320(d). The second is 35 Ill. Adm. Code
742.805(a)(3), which is one of seven demonstrations that must be made before the owner or operator can
request approval to develop Tier 2 groundwater remediation objectives. Under Section 742.805(a)(3),
using Equation R26 in accordance with Section 742.810 the owner or operator must demonstrate that, at the
point of human exposure, the concentration of any contarninant of concern in groundwater will meet the
applicable Tier 1 groundwater remediation objective or the Health Advisory concentration. 35 Ill. Adm. 3
Code 742.805(a)(3). Groundwater ordinances are used under this second provision to extend the point of
human exposure outward from a site to a location where the concentrations of contanunants of concern no
longer exceed remediation objectives or Health Advisory concentrations,
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I1. Adm. Code 1015(b)(2) through (4). Other requirements under Section 742.1015
include notifying the owners of the property under which contaminated groundwater is
located (35 11l. Adm. Code 742.1015(c)), submitting a copy of the request to use the
groundwater ordinance as an institutional control to the local government (35 Ill. Adm.
Code 742.1015(e)), and reéording the ordinance with the No Further Remediation Letter
(3'5 I‘ll. Adm. Code 742.1015(f)). The TACO rules expressly provide that a groundwater
ordinance approved as an institutional control does not become effective until it is
officially recorded with the No Further Remediation Letter. 35 Ill. Adm. Code
742.1015(g).

As can be seen from the requirements of 35 Ill. Adm. Code 1015, as well those
from 35 Ill. Adm. Code 742.320 and 742.805 (see footnote 2), a groundwater ordinance
cannot be used as an institutional control at one site merely because it has been approved
as an institutional control for another éite in the same municipality. The owner or
operator must demonstrate that the requirements of Section 742.1015, and the |
requirements of Section 742.320 or 742.8(’)5, have been met with respect to the particular
release being remediated. Furthermore, the requirements for using a groundwater
ordinance as an institutional control specifically call fﬁr a del.ineation of the groundwater

’

contamination. Therefore, a groundwater investigation is necessary. For these reasons,

the suggested change to Section 734.300 is unnecessary.

3. | In Public Comment 51, Greg Courson of Advanced Environmental
Drilling and Contracting, Inc., (“Advanced Environmental”) states that he has not been
contacted by the Illinois EPA regarding anything pertaining to this rulemaking, and that

he has not provided any rates to the Illinois EPA for this rulemaking. This comment was
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submitted in response to Illinois EPA testimony indicating that Illinots EPA personnel
talked to Mr. Courson about drum disiaosal rates.

On page 167, line 2, of the transcript of the May 25, 2004, hearing, Harry Chappel
identified Advanced Environmental as one of the cqmpanie’s the Itlinois EPA contacted
about drum removal costs. After reviewing the notes of his éonversion with Mr.
Courson, Mr. Chappel realized that he did not discuss drum removal costs with Mr.
Courson. He called Mr. Courson on or about October 3, 2003, to discuss such costs, but
Mr. Couxsoh never returned that call. On or about the same date, Mr. Chappel did talk to
Mr. Courson about drilling costs. The conversation about drilling costs is reflected on
page 28 of Exhibit 98, where the Illinois EPA lists Advanced Environmental as one of the
companies contacted about drilling costs.

4. The [llinois EPA has been unable to revliew Public Comment 53 and
therefore is unable to provide any comments on it. The Illinois EPA was not served with
a copy of this comment, nor has it been able to access a copy of the comment through the
Board’s Clerk’s Office On Line system.

5. Public Comment 58 objects to allowing bidding as an alternative method
of setting maximum payment amounts for professional consulting services. PC 58 at 1.

In support of this objection the comment cites laws that require government agencies to

use a “qualiﬁcation based selection process when procuring professional services. See Id.
Professional service costs being reimbursed from the UST Fund are for professional
services procured by owners and operators, not the Illinois EPA. Therefore, the laws

cited in Public Comment 58 are inapplicable.
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6. Based on letters being sent by USI (see Attachment A to these comments)
the Board is sure to receive additional form letters or petitions complaining about the
proposed rules. While the persons signing these letters or petitions have every right to
register their opinions with the Board, the Illinois EPA suspects that most of their
opinions on this rulemaking are based on USI’s charactérization of the rulemaking and
may not reflect what their opinions would be if they had reviewea the entire record of

these proceedings.

HOI. Suggested Non-Substantive Changes to the Rules Proposed in the Board’s
First Notice Proposal

The Illinois EPA suggests the following non-substantive changes to the rules
proposed in the Board’s First Notice Proposal to correct minor errors @d promote
consistency among the rules’ provisions. Some suggestions are in response to errors or
inconsistencies in the Illinois EPA’s proposal to the Board. The Illinois EPA apologies
for any inconvenience caused by these errors or inconsistencies.

1. Under the table of contents for Part 732, Section numbers “73.2.410” and

4732.612” were repiaced with “A.” The Section numbers need to be restored. See First
Notice Proposal at 84, 85.

— 7——%“‘——%&%3%%%0M{Wmﬁeﬁﬁdkf* e
of the second sentence so the sentence reads “but is not limited to” instead of “but is not
be limited to.” See First Notiée Proposal at 102, 239.

3. The last line of Section 732.202(h)(1)(A) refers to the collection of
samples as close as “practical” to the UST backfill. See First Notice Proposal at 105.

However, the remainder of Section 732.202(h) and the corresponding sampling
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requirements in Section 734.210(h) refer to collecting samples as close as “practicable.”
For consistency, the Illinois EPA suggesté that “practical” be changed to “practicable” in
the last line of Section 732.202(h)(1)(A).

4. In Section 732.307(j)(2), due to the déletion of the reference to Section
732.311, “Sections” should be changed to “Section”. Seg First Notice Proposal at 134.

5. Under Section 732.309(a), a Licensed Professional Engineer must certify a
site’s classification as a part of the Site Classification .Comp]etion Report. See First
Notice Proposal at 139. The paragraph should be amended to also allow Licensed
Professional Geologists to certify a site’s classification. Such a change is needed for
consistency with the proposed certiﬁcation requirement in Section 732.110(d), which
allows Licensed Professional Geologists to certify Site Classification Completion
Reports, and Public Act 92-735, Wﬁich expressly provides that “Site classification shall
be determined by a Licensed Professional Engineer or Licensed Professional Geologist in
accordance with the requirements of this Title, and the Licensed Professional Engineer or
Licensed Professional Geologist shall submit a certification to the Agency of the site
classification.” Public Act 92-735 (2002) (amendment to 415 ILCS 5/57.7(b)(1)).

6. Under Section 732.309(a)(2), “potables” should be changed to “potable.”

See First Notice Proposal at 140.

7. Under Section 732.606(eee), the reference to “this subsection (fff)” should
be changed to “this subsection (eee).” See F_irst Notice Proposal at 187.

8. Under Section 734.315(a)(1)(B), the second sentence should be changed
from “a close as practicable” to “as close as practicable.” See First Notice Proposal dt

251.
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9. Under Section 734.345(a), ““5/” should be added to the statutory citation so
it reads “[415 ILCS 5/57.7(b)(5)].” S_ée First Notice Proposal at 263.

10.  Under Section 734.350(d)(5), the “a” before ““potable” should be deleted
to match the plural noun. See First Notice Proposal at 267.

11.  Under Section 734.410, the symbol for soil bulk density should be
changed from “(7,)” to “(0p)” and the symbol for soil particle density should be changed
from “(25)” to “(ps).” _Sj;g First Notice Proposal at 270. |

12.  The Board decided to delete Sections 734.845(b)(5) and (6) of the Illinois
EPA’s proposal and replace them with a new Section 734.845(b)(5). See First Notice
Proposal at 80. In the text of the rules, however, changes were made to Sections -
734.845(a)(5) and (6) instead of Sections 734.845(b)(5) and (6). The Board’s cl‘langes

should be made under Section 734.845(b) instead of Section 734.845(a).

Respectfully submitted,

| [LLINOIS ENVIRONMENTAL
PROTECTION AGENCY

Kyle Rominger )/
et e ’7"A33istaﬂt_€ﬁﬂﬂse'lf’*” -

DATED: _ 7-22 0%

1021 North Grand Avenue East
P.O. Box 19276

Springfield, Illinois 62794-9276
(217) 782-5544
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RE:  VURGENT: IEFA Proposed Underground Storage Tank Rules Have Significant Negative \
{mmpact for Owners/Operators

. ——
Dear SRR

Beware that the lilinois Envirommenial Protwcction Agency (JEPA) is propesiag changes to its
underground storage tank rules and regulations sthat are likely to force you to dig into your pocket to
pay tor the costs af environmental ¢lean-up at your site

The modificaliops-proposed by the IEPA could reducz your henefits from the Leaking Undergronnd

Storage Tagtl nd by an ¢stimated thirty percent 1o fifty percent (30% to 50%) and may force
YOUTT Bay Iovservices oul of your own pocket. Tf adopted, this rule could eost you thousands of

dotlzrs. 1o additdon, the roodificarions could significantly impact your long-term praperty value and
leave you with unxnown financial and lega! liabilities. In order to protect your interest, this
proposed ruling Toust be changed before it is adopied!

Simply put, the proposed rules are not fair to you, the taxpaying tank ownet/operator wha has paid
into the [LUST Fund in good faith and who relies upan the LUST Fund ta provide full coverage of your
post-deductible corrective action costs. [ndustry professianals and owngrs/operatars from all parts of
the srate have vaiced strang opposition to the propased IEPA ruling.

Your opinion will make a difference! Priorto a July 27, 2005 hearing on this manter, we received
aver 100 signed petitions from owners/operators requesting more reasonable modifications to the
rules. The petition was invaluable in gaining the I}linois Poliution Control Board's (IPCB) attenticn
conseming the problems associated with the [EPA's proposed rules. The IPCB agreed 1o receive
subrvinals of altermadve rules and to receive additional public comments up to Septemnber 23, 20035,

Since the last hearing on July 27, 2005 our company, United Science Industries (USI), developed
alternative rules that we believe are fuir and equitable for all concerned parties including you as an
owner/operator, the consulants/contractors that provide environmental services and the IEPA The
alternative rules were provided to the IPCR and should be listed on their web site in the next several
days. They are also listed on USI™s web site. Links to both sites are provided in the attached
informetion sheer.
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Here is how you csn help and it is relatively essy! The JTPCB must understand your position on this
critical issue. A significant public response may definitely sway their opinion. You ¢an help by
signing the atteched statement of support card indicating either your support of the altemative rules or
your request that the [PCB delay the rulemaking unti] such time that another alternative rule can be
prepared that {s similarly fair and equitable. Although we would like your suppart of the alternative
rules proposed by USI, either position will help.

The artached information sheets provide more detailed information concerning the rules and how you
can help. We are near the end of what has been a long and difficult negotiation process. Now, more
than cver, {s the time your opinion will count! We hope you agree and will send us the attached
statement of support card. To meet the deadlines, we need to receive your response no later than
September 21, 2005.

In closing, [ realize you may not have much background on this situation or our firm. Ibelieve the
aurached information sheet plus the web site Jinks wall provide you more than enough information
concerning the siruation. Concerning our firmy, USI has been serving the owners/operators of leaking
underground storage tanks in [llinoig since 1989, We are 2 strong, viablée cormpany with over 100
employees and have for years specialized in serving the interests of small owners/operators. We want
to pratect the interest of our clients and all owners/operators within the industry. 1 know this is shont
notice, but as you probebly know &8 a business swner, sometimes drastic situations require quick
actions,

If you wauld like to speak to somcone about this right away, please don’t hesitate to contact us as
1.800.372.8740.

Sincerely

Sl

Yay P. Koch
CEOQ
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STATE OF ILLINOIS )
)
COUNTY OF SANGAMON )

PROOF OF SERVICE

1, the undersigned, on oath state that I have served the attached_Illinois Environmental

Protection Agency’s Comments on behalf of the Illinois Environmental Protection Agency upon the

person to whom it is directed, by placing a copy in an envelope addressed to:

Dorothy M. Gunn, Clerk Marie Tipsord, Hearing Officer
Pollution Control Board Pollution Control Board

James R. Thompson Center James R. Thompson Center

100 West Randolph St., Ste 11-500 100 West Randolph St., Ste 11-500
Chicago, Illinois 60601 Chicago, Illinois 60601

(Overnight Mail) (Overnight Mail)

See Attached Service List

and mailing it from Springfield, Illinoison_d = LA~O.S

Mﬂﬁ%

SUBSCRIBED AND SWORN TO BEFORE ME
srasarassonsy

s Doy or SegTewbety 20057 1 S
- 5 NOTARY PUBLIC, STATE OF ILLINOIS &

M\" COMMISSION EXPIRES 11.14- 2005-’
Notary Public AL L L E R XY

THIS FILING IS SUBMITTED ON RECYCLED PAPER
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Party Name Role City & State Phone/Fax

Ogle County State's Attorney Office Do °-OuntY Courtnouse Oregon 8157321170
Interested Party Box 3;;;' ou reet, 7.9 0395 B15/732-6607

Michael C. Rock, Assistant State's Attorne

700 First Mercantile Bank Springfield

Brown, Hay & Stephens LLP Building L 62705- 217/544-8491
Interested Party 205 South Fifth St., P.O. Box 217/544-9609
2459 2459

Claire A. Manning

1021 North Grand Avenue Springfield

IEPA 217/782-5544

o East IL 62794-
Petitioner P.O. Box 19276 9276 217/782-9807
Gina Roccaforte, Assistant Counsel
Kyle Rominger, Assistant Counsel
Doug Clay
Hodge Dwyer Zeman 3150 Roland Avenue Springfield 217/523-4900
Interested Party Post Office Box 5776 5776 217/523-4948
Thomas G. Safley . .
Sidley Austin Brown & Wood Bank One Plaza Chicago 312/853-7000
Interested Party 10 South Dearborn Street IL 60603 312/953-7036
William G. Dickett ,
Karaganis, White & Magel, Ltd. 414 North Orleans Street Chicago 312/836-1177
Interested Party Suite 810 IL 60610 312/836-9083
Barbara Magel
Tllingis Petroleum Marketers Assaciation Springfield _
Interested Party 112 West Cook Street IL 62704 217/793-1858
Bill Fleischi
United Science Industries, Inc. P.O. Box 360 yoodiown  e18/735-2411
Interested Party 6295 East Illinois Highway 15 0360 618/735-2907
Joe Kelly, PE
Ilincis Environmental Regulatory Group Springfield 217/523-4942
Interested Party 3150 Roland Avenue 1" ey503 217/523-4948
N. LaDonna Driver ' |
Carlson Environmental, Inc. 65 E. Wacker Place Chicago
Interested Party ' Suite 1500 IL 60601
Kenneth James
Chemical Industry Council of Illinois 2250 E. Devon Avenue DesPlaines
; IL 60018-
Interested Party Suite 239
4509
Lisa Frede
Barnes & Thornburg 1 North Wacker Drive Chicago 312/357-1313
Interested Party Suite 4400 IL 60606 312/759-5646
Carolyn S. Hesse, Attorney '
. . . . . . Springfield
Rapps Engineering & Applied Science 821 South Durkin Drive 1L 63791- 217/787-2118
Interested Party P.O. Box 7349 7349 217/787-6641
Michael W. Rapps
; 2012 West College Avenue Normal 309/454-1717
Environmental Management
Environmental Management & Suite 208 IL 61761 309/454-2711

Technologies

http://www.ipcb.state.il.us/cool/extemal/casenotifyNew.asp?caseid=6286&notifytype=Ser... 9/20/2005
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Interested Party
Craig §. Gocker, President

Office of the Attorney General
Interested Party

RoseMarie Cazeau, Bureau Chief

Interested Party

Tom Herlacher, P.E., Principal Engineer

Illinois Pollution Control Board
Interested Party

Dorothy M, Gunn, Clerk of the Board

Marie Tipsord, Hearing Officer
Huff & Huff, Inc.
Interested Party

James E. Huff, P.E.
Black & Veatch
Interested Party

Scott Anderson

Posegate & Denes
Interested Party

Claire A. Manning
Marlin Environmental, Inc.
Interested Party

Melanie LoPiccolo, Office Manager

Lliingis Department of Natural Resources

Interested Party

William Richardson, Legal Counsel
Burroughs, Hepler, Broom, MacDonald,

Hebrank & True
Interested Party

Musette H. Vogel
EcoDigital Devefopment LLC
Interested Party

Joe Kelly, VP Engineering
Interested Party

A.J Pavlick
CSD Environmental Services, Inc
Interested Party

Joseph W. Truesdale, P.E.
CORE Geological Services, Inc.
Interested Party

Ron Dye, President

Clayton Group Services Inc
Interested Party

Monte Nienkerk

PDC Laboratories
Interested Party

Environmental Bureau
188 West Randolph, 20th
Floor

8731 Bluff Road

100 W. Randolph St.
Suite 11-500

512 West Burlington Avenue
Suite 100

101 North Wacker Drive
Suite 1100

111 N. Sixth Street

1000 West Spring Street

One Natural Resources Way

103 W. Vandalia Street
Suite 300

PO Box 360
6295 East Illinois Hwy 15 -

1380 Busch Parkway

2220 Yale Boulevard

2621 Monetga, Suite C

3140 Finley Road

2231 W. Altorfer Dr.

Kurt Stepping, Director of Client Services

Chicago
IL 60601

Waterloo
IL 62298

Chicago
It 60601

LaGrange
IL 60525

Chicago
IL 60606

Springfield
IL 62701

South Elgin
IL 60177

Springfield
IL 62702-
1271

Edwardsviile
IL 62025

Woodlawn
IL 62898

Buffalo Grove
IL 60089

Springfield
IL 62703

Springfield
I 62704

Downers
Grove
IL 60515

Peoria
il 61615

Page 2 of 4

312/814-2550
312/814-2347

618/935-2262
618/935-2694

312/814-3620
312/814-3669

217-522-6152
847-468-8855

217/782-1809
217/524-9640

618/656-0184
618/656-1801

(618) 735-
2411 |

(847) 808-
7766

217-522-4085

217-787-6109
630.795.3207

309-692-9688

http://www.ipcb.state.il.us/cool/external/casenotifyNew.asp?caseid=6286&notifytype=Ser... 9/20/2005
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Atwell-Hicks, Inc. 940 East Diehl Road Naperville
Interested Party Sute 100 IL 60563

Thomas M. Guist, PE, Team Leader

630 5770800

CW3M Company, Inc. Springfield

Interested Party 701 South Grand Ave. West /' 62704 217-522-8001
Jeff Wienhoff

Suburban Laboratories, Inc. . : Hillside

Interested Party 4140 Litt Drive IL 60162 708-544-3260
Jarrett Thomas, V.P.

Environmental Consulting & Engineering, 551 Roosevelt Road Glenn Eltyn

Inc.
Interested Party #309 IL 60137

Richard Andros, P.E.

MACTEC Engineering & Consulting, Inc, . Peoria

ITat_ergsteE_F?arty 1ng & 00 19..20C. 8901 N. Industrial Road IL 61615
Terrence W. Dixon, P.G.

Ilinois Department of Transportation 2300 Dirksen Parkway Springfieid

Interested Party Room 330 IL. 62764

Steven Gobelman

SEECO Environmental Services, Inc, - Tinley Park

Interested Party 7350 Duvon Drive IL 60477
Collin W, Gray

Herlacher Angleton Associates, LLC : Alton

Interested Party 322 Belle Street IL 62002
Jennifer Goodman

United Environmenta!l Consultants, Inc. 119 East Palatin Road Palatine

Interested Party Suite 101 IL 60067
George F. Moncek .

McGuire Woods LLP 77 W, Wacker Chicago )

Interested Party Suite 4100 IL 60601 312/849-8100
David Rieser ‘

Greensfelder, Hemker & Gale . 10 S. Broadway St. Louis a1 -a

Complainant Suite 2000 MO 63104 314-241-9090
Tina Archer, Attorney

Midwest Engineering Serviges, Inc. Oak Forest 536

Interested Pasty 4243 W, 166th Street IL 60452 708-535-9981
Erin Curley, Env. Department Manager

American Environmental Corp. . Springfield )

Interested Party 3700 W. Grand Ave., Suite A IL 62707 217/585-9517
Ken Miller, Regional Manager

Applied Environmental Solutions, Inc. Centralia

Interested Party PO Box 1225 IL 62801  O183335953
Delete Me 2

Secor International, Inc. Springfield

Interested Party 400 Bruns Lane IL 62702
Daniel J. Goodwin

Caterpillar, Inc. Peoria

Interested Party 100 NE Adams Street IL 61629 30967516.58
Eric Minder, Sr. Environmental Engineer

K-Plus Environmental Suite 1000 Chicago 507

Interested Party 600 W. Van Buren Street  IL 60607  -+27207-1600

http://www.ipcb.state.il.us/cool/external/casenotifyNew .asp?caseid=6286&notifytype=Ser... 9/20/2005
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Daniel Caplice

Illinois Society of Professional Engineers Springfield 217-544-7424
Interested Party 300 West Edwards IL 62704 217-525-6239
Kim Robinson
Brittan Bolin
GEI Consultants, Inc. 243 North Lindbergh Bivd. oo 12U
Interested Party ‘ Suite 312 7851 314-569-9979

Daniel J. Goodwin, P.E.
Total number of participants: 52

http://www.ipcb state.il.us/cool/external/casenotifyNew.asp?caseid=6286&notifytype=Ser... 9/20/2005 -





